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DIGITALLEGALINFORMATION:ENSURINGACCESSTO
THE"OFFICIAL"WORDOFTHELAW
by ClaireM.Germain *
IntheUnitedStatestoday,digitalversionsofcurrentdecisions,bills,statutes,and
regulationsissuedbyfederalandstateentitiesarewidelyavailableonpubliclyaccessible
InternetWebsites.Worldwide,officiallegalinformationissuedbyinterna tional
organizationsandforeigngovernmentsisalsobecomingavailableontheWeb.However,
therearecurrentlynostandardsfortheproductionandauthenticationofdigital
documents.Moreover,theinformationissometimesavailableonlyforashorttime and
thendisappearsfromthesite.Mostofthatdigitalinformationprovidesonlyarightof
access,andnoownership,orcontroloverthedata,unlessitisdownloadedonaserver,or
storedonaCD.Thelong -termaccesstodigitallegalinformationisa matterofconcern.
EFFORTSTOMAKELEGALINFORMATIONAVAILABLEONLINE
BecauseoftheAmericanprinciplethatcitizensshouldhavefreeaccesstogovernment
information,mostfederalandstatepublications,includingofficialprimarylegal
information, areinthepublicdomain,andavailableovertheInternetwithoutbeing
subjecttocopyright.Officialfederallaw,suchasthe U.S.SupremeCourt decisions, U.S.
Code, FederalRegister ,CodeofFederalRegulations, andothers,traditionallypublished
onpaperbytheU.S.GovernmentPrintingOffice(GPO) -arenowavailablefromthe
GPOWebsiteinelectronicform( http://www.access.gpo.gov).ButtheGPOhasnot
committedtoserveasapermanentarchive,be causeitisnotinitslegislativemandate.It
mayhavethewillingness,butnotthebudgetaryappropriation.
Federalappellatecourtdecisionsareavailablethankstoaninformalconsortiumof
universities.,somecircuitsarenowstartingtheirownWebs ites,aswellasanincreasing
numberofdistrictcourts,bankruptcyandothercourts.Moststatelawbills,statutes,court
decisionsandregulationsarealsonowavailablefromstateWebsites.
Cornellhasmadegreatcontributionstothedisseminationof legalinformationoverthe
Internet.TheLegalInformationInstitute( http://www.law.cornell.edu)isusingthe
officialtexts,andimprovingaccesstothemthroughtheadditionofusefulsearchengines,
andlinkingtoothersources,e.g.,forthedeliveryofU.S.SupremeCourtandNewYork
CourtofAppealsdecisions,aswellastheU.S.Code,andtheCodeofFederal
Regulations.
TheCornellLawLibrary( http://www.lawschool.cornell.edu/library)createdthefirst
WebsitetodisseminatethedecisionsoftheInternationalCourtofJustice,bothin
EnglishandFrench,andhelpedtheCourtstartitsownWebsite.TheCourthasnow
askedCornell tocontinuethepartnershipandbecometheofficialmirrorsiteforthe
WorldCourtdecisionsintheAmericas.Thisreducestheaccesstimetotheofficialcourt
Website,locatedintheHague,theNetherlands,forusersonthiscontinent.TheCornell
Law LibraryisinasimilarpartnershipwiththeInternationalLaborOrganization(ILO),
locatedinGeneva,Switzerland,todisseminateitstreaties,conventionsandnationallabor
legislationsintheAmericas.
Worldwide,effortstomakeofficiallegalinforma tionavailableovertheInternetinclude
theAustralianLegalInformationInstitute( http://www.austlii.org),anon -profit
organization,whichhasbeenmostsuccessfulinobtainingfreepublicaccesstodata from
governmentandcourtsources.Inothercountries,suchasFrance,theofficialinformation
ismadeavailablethroughgovernmentalWebsite( http://www.legifrance.fr),albeittoa
limitedextent,becaus eofanexclusivecontractwithacommercialpublisherforafull
databaseofstatutoryandcaselaw.
Primarylegalinformationisalsoprovidedbythecommercialsector,thetwogiantsbeing
LexisandWestlaw,whichhavegreatlyexpandedtheirofferings, benefittingfrom
increasedmergersandconsolidationinthelegalpublishingindustry.Theyofferagreater
degreeofreliabilitythanmostfreeInternetsites,becauseoftheirextensivecoverageand
moresophisticatedsearchcapabilities,andarestill thetoolofchoiceoflegal
professionalswhocanaffordthehighrates.Theyofferspecialratesforsmallerlaw
firms.Amongthemanynewentrantstothebusinessofprovidinglegalinformationover
theInternetforafee,Lois( http://www.pita.com)andVersuslaw
(http://www.versuslaw.com)offerlowerpricedalternativestothetwogiants,Lexisand
Westlaw.Theyhavecommercializedtheinformationprovidedfree throughtheInternet
andaremakingitintoattractivepackagesgearedtowardlegalprofessionals.Theyare
lower-pricedthanLexisandWestlaw,andofferclaimsofgreatreliability,including
ownershipofCDwiththetextofthedocuments.Theyaresmal lerdatabases,limitedto
primarylegalinformation.
ADVANTAGESANDDISADVANTAGES
Whenitreallymatters,thereisstillagreatdegreeofrelianceonthe"official"wordofthe
law.Seriouspeoplestillgobackto"official"documents,andprintpublica tions.For
instance,studentscite -checkingthethreeCornellstudent -editedlawreviewsneedtosee
theoriginalprintsource,evenwhenthequotemighthavebeenfoundonline.Courtshave
beenslowtomakethetransitiontoarelianceontheelectronict ext.
Somesolidresearchskillsareregrettablylostwiththetransitiontothedigitalformat.In
theprintworld,therewasadistinctseriesofpaperpublications,withcorrectionsin -
between(asevidencedintheeditorialsequenceofWestslipopinion s,advancesheets,
softcoverandboundvolumes,withcorrectionsateverystepbeforethefinalversion).In
theelectronicworld,casesarenotsystematicallyupdatedorcorrectedaftertheyareput
online.Inthecaseofcodes,thelatestversionislike lytobeavailable,butoftennotthe
olderones,whichmaybeessentialtosomeone'sresearch,toascertainwhyaparticular
provisionwasrepealedoramended,orsimplytohaveacompleterecordofallthe
versionsofacode.
TherelianceonInternetse archengineshasledtothelossofalotofsophisticated
indexingtools,suchastheelaborateWestsubjectanddigestkeywordindexingsystem,
createdattheendofthe19thcentury,andattheheartoftheorganizationofU.S.law.
TheInternetmakesl egalinformationmuchmoreaccessibletothepublic.But,itisnot
clearthatthegreateraccessibilitymakesthelawmoreunderstandable,becauseitmay
lackacontext.Therearesomelimitationstogettingtheplaintextofthelaw.Howmuch
canoneund erstandthelawbylookingatatext?Ifnocontextisprovided,itmaybe
hardertounderstandtheissues,theprocedure,etc.,whichareprovidedinacommercial
systemsuchasWest,withheadnotes,andannotations,andinthetraditionalprint
publications.Thegreatestdangerisfornonprofessionalswhogettheletterofthelaw,
butnotthecontext.
Ontheotherhand,theeasydistributionofinformation,aswellasthehypertextand
multimediacapabilitiesoftheInternetmakesdigitaldocumentsani rresistible
proposition.Thedigitalmediumhasopenedupnewfieldsoflegalresearch,e.g.,
empiricalstudies.Youcantakestatisticaldataandmanipulatethem,tostudysocial
indicators,andthelike,e.g.,studiesonjuryverdictsconductedbyProfes sorsTed
EisenbergandKevinClermontatCornellLawSchoolontheirfederalstatisticalWebsite
(teddy.law.cornell.edu:8090/questata.htm).
Documentsaregoingdigitalforgoodreasons,andtheprocessisirreversiblepolitically
andeconomically.However ,theelectronicenvironmentraisesbothtechnologicaland
policyissues.
Thethreemainproblemsarisingwithdigitallegalinformationare:( 1)Itsrapid
obsolescence,becauseitissoftwareandhardwaredependent,whichleadstotheneedto
migrateand "refresh"theinformation;( 2)theneedforstandardsofproductionand
authentication;and( 3)Thecurrentlackofplantoarchivedigitallegalinformationand
ensurethatitwillbeaccessiblenotonlynextweek,butin2,5,10andeven50years
fromn ow.
Digitalinformationischaracterizedbyfragilityandrapidtechnologicalobsolescence.
Undergoodconditions,booksprintedonacid -freepaper,e.g.,officialstatereportsand
codes,willlastforcenturies.Anexcellentexampleistheextraordinary Bennett
collectionintheCornellLawLibrary(establishedbyacontributionin1929fromEarlJ.
Bennett(J.D.1901),composedofmanyoriginaleditionsoftheearlieststatelaws,overa
hundredvolumesprintedbefore1800andtheAmericanRevolution.Th eyrepresentthe
originalrecordofcolonialAmerica,andhavesurvivedseveralcenturiesinperfectmint
condition.Bycomparison,thelifespanofaCDordiskisestimatedat10to30years,but
itslifespanisfurtherlimitedbythehardwareandsoftwar eneededtoreadit.Thismeans
thatdigitalinformationmaybecomeobsoletewithinfiveyearsunlessitcanberefreshed
ormigratedtoanewertechnology.Refreshingdata(copyingitperiodicallytomore
stablemedia)cannotsolvethelong -termproblem. ItcansavesimpleASCIIfiles,but
anythingmorecomplexmaylosethefunctionalitythatwasbuiltintoit.Migrationmeans
movingfilestoanewsystem.Ithasrisks,too,suchaslossorchangeofinformationin
thetranslation.Emulationconsistsofde signinghardwareandsoftwarethatemulatethe
oldsystem.Muchresearchneedstobedoneonsolvingthesetechnologicalissues.
Intheprintworld,itiseasyenoughtopullupavolumeofthestatereportsorastate
code,andbesuretohavetheauthen tictext.But,if,inthefuture,thestatelegislaturesor
courtsdecidetostopprintingthetexts,andtheyonlyexistinelectronicform,therewill
benoequivalenttotheprintproduct.Intheprintmedium,thebookauthenticatesthe
content.Theele ctronictext,ontheotherhand,iseasytoalter,unlessprecautionsare
taken.Becauseofthedisintermediationinherentinthemedium -thelackofsomething
physicalthatallowsonetoseetheoriginaltext,andtheamended,revised,repealed
versions ofthetext -specialcareneedstobetakenintheproductionoftheinformation.
TheInternetisdecentralizedandunregulated.Anybodycanbeanauthor.AWebwhiz
canputlegalinformationonline,withoutanyneedforlegaltraining.
Inactuality,aut henticityproblemsaremorelikelytoresultfromerrorratherthan
deliberateattempttocorrupt.Someofthewaystoprovideassurancesaboutauthenticity
havetodowiththereputationofthesource,includingcommercialandgovernment
publishers.Some ofthetechnologicalsolutionsincludethetechniqueofthedigital
signaturewhichusespublickeycryptographytoinsuretheintegrityoftherecord -thatit
hasnotbeenaltered -andthesourceoftherecordanddigitalwatermarking.Itis
importantt odevelopapartnershipwiththeinformationtechnologyindustry.
FINANCIAL,LEGAL,ANDPOLICYISSUES
Beyondthetechnicalproblemsrelatedtothefragilityofthedigitalmedium,therearea
numberoffinancial,legal,andpolicyissuesatstakewithdi gitallegalinformation.Who
willdecidewhattopreserveandpayforpreservingdigitalinformation?Whoisgoingto
beresponsibleforcontinuedandlong -termaccesstoauthoritativedigitalprimarylegal
informationsources?Thisisespeciallyimportant inademocracywherefreeaccessto
governmentinformationissupposedtobearight.Itisassumedherethatmostprimary
legalinformation,atleastintheUS,isinthepublicdomain.However,copyrightmaybe
anissueforsomedigitalrecordsintheU Sandformanysourcesabroadbecauseof
differentgovernmentalpolicies.
Thereisgeneralagreementthatofficialprimarylegalinformationindigitalformneedsto
beaccessiblefarintothefuture.However,noonehasyettakentheresponsibilityto
archivedigitalinformationforlong -termpublicaccess.Thereisthereforeariskoflossof
information.Severalprospectivemodelshaveemergedaspotentialarchivalsitesforlegal
information:individualresearchersandissuingbodies;federal,state,l ocal,andforeign
governments;nationallibraries;publishers;andconsortiaoflawlibraries(academic,
court,state,county,etc.).
Individualresearchers,universitieswhopublishlegalinformation)andissuingagencies
(e.g.,legislaturesandcourts)c urrentlyoftenarchivetheirownmaterials.Thismaycause
problemswhentheresearchprojectstops,orthedatabaseexceedstheservercapacityof
theissuingbody.Also,manydigitalonlymaterialsarecopyrightedandcannotbe
archivedwithoutpermissio n.Aretheinformationownerswillingtopayforlong -term
preservationstorage,andconversely,areuserswillingtopayforaccess?
Governmentswillorshouldtakeresponsibilitytopreservetheirowndigitalpublications.
Ortheyshouldprovidefunding forotherstocarryoutdigitalpreservation.Thequestion
willbethemoneyavailable.Thegovernmentinvolvementmaydependonwhether
preservationofdigitalinformationisseenasanationalpolicyissue.
Publishersarealreadyprovidingarchivesofdi gitallegalinformationtotheirsubscribers.
Willtheybeavailableinperpetuity?Whatifthepublishergoesoutofbusinessorthe
maintenanceofthearchivebecomesunprofitable?Also,shouldcitizensrelyon
commercialentities,oreventhegovernment ,tofindtheofficialwordofthelaw,or
shouldtherebeareliable,neutralsource,inadditiontoothersavailable,similartothe
currentprintofficialstatecourtreports?
Nationallibrariesmayalsoplaytheroleofarchivinginformationthroughle galdeposit
programs.Depositorylegislationforelectronicinformationvarieswidelyamongnations
thathavedepositlaws.Copyrightmaybeaprobleminsomecountries.Continuous
budgetappropriationsmaybeneededforimplementation.
Overthecenturies,librarieshaveplayedtheroleofpreservingandmakinginformation
availabletopresentandfuturegenerationsofscholars.Oneproposaltoconsider,in
additiontootherpreservationmeasurestakenbycourts,legislatures,andpublish ers,
wouldbeforlibrariestoformconsortialagreementsineverystate.Eachlibrarywould
becomeresponsibleforthedigitalpreservationofaportionofthecorpusofofficial
primarylegalinformation,andrelyonothersforotherparts.Theschemewo uldextend
accesstothatinformationfarintothefuture.TheAALL(AmericanAssociationofLaw
Libraries)andtheLawLibraryofCongresscouldplayavitalroleinthisventure,by
coordinatingeffortswiththemajorstakeholders.Eachpartnerwouldbuy serversand
downloadaportionofthecorpusoflegalinformation.Forinstance,Cornellcouldkeep
theNewYorkCourtofAppealsdecisions(currentlyproducedbytheLegalInformation
InstituteatCornell),thedocumentsoftheInternationalLaborOrgani zation(currently
runningfromamirrorsitesetupatCornell;includestreatiesandnationallaborlaws
fromforeigncountries),andthedecisionsoftheInternationalCourtofJustice(running
fromamirrorsiteatCornell).Cornellwouldmakethesedoc umentsavailabletoother
libraries.Itwouldrelyonpartnerlibrariesforaccesstoothermaterials.Thisplanwould
ensurethatlibrariessuccessfullycontinuetheirleadingroleofpreservingandmaking
informationavailabletopresentandfuturegener ationsofscholars.
Afewlibrariesaremovinginthatdirectioninotherfields.Onenotableexampleisthe
MannlibraryatCornellUniversity,whichhastakenresponsibilityforarchivingresearch
publicationsindigitalforminthefieldofagriculture, incooperationwiththeNational
LibraryofAgricultureandlandgrantuniversitylibraries.
EXPLORINGSOLUTIONS
TheseimportantissuesarebeingstudiedbothinCanadaandintheU.S.Followinginthe
footstepsoftheCanadianAssociationofLawLibrar ies(CALL),theAmerican
AssociationofLawLibraries(AALL)andtheLawLibraryofCongressarecurrently
startingaprocessofidentifyingthestakeholdersconsideredtobeproducers,keepers,and
consumersofdigitallegalinformation.Therewasanexpl oratoryprogramattheAALL
annualmeetinginAnaheim,California,inJuly1998,followingbyaPlanningMeetingat
CornellLawSchool,Ithaca,NewYork,inAugust1998.InIthaca,thegroupagreedto
focusonstateandfederalofficiallegalinformation, statutes,regulationsandcases.Some
ofthesuggestionsbroughtupatthemeetingincludedasurveyofthecurrentdigitizing
andarchivingpractices;alistof"bestpractices,"touseasprototypesforotherstates;a
discussionofstandardsforfunctio nalityandauthenticationofthedigitallegal
information,andofseveralprospectivemodelsaspotentialarchivalsitesforlegal
information.Theoutcomesofsucheffortswouldbetomakeproposalsand
recommendationstostandardsettinginstitutionsan dothergroups,andtohelpformulate
aplanineachstatetopreserveandarchivethedigitallegalinformationproduced.
ThecontentsoftheInternetarebecomingrichereveryday.Oneissueofparticular
importancethathasemergednowistheneedtoha veaccesstothepermanentdigital
recordsfarintothefuture.Currenteffortshavethesamegoal,tomakesurethatina
paperlessworldtherewillbeapermanentrecordofthelawinitsmanyforms,andthat
thedocumentwillbeauthentic.Theseissues requireexpertise,technicalskills,andan
understandingofoptions,costsandrisksinvolved.Theyposeadifficultchallenge,
becausetherearemanymorecreatorsofdigitalmaterialsthanofpaperpublications.
Choosingstandardsprematurelymayalsob eadisaster.Neededarestandardsof
functionalityandperformance.Theseunmetneedsdemonstratetheimportancetowork
withpartnersonjointproblemsolving,includingthelegalinformationpublishing
industry,theinformationtechnologyindustry,comp uterscientists,andotherinterested
stakeholders.Whatisatstakeisthetransmissionofofficialdocuments,"thewordofthe
law,"tofuturegenerations.
*ClaireM.Germain istheEdwardCornellLawLibrarianandProfessorofLawatthe
CornellLaw School,Ithaca,NY,USA.Sendcommentsto cmg13@cornell.edu.
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